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RESPONSE TO THE SUBSTITUTE REPLY OF
RESPONDENT/CROSS-APPELLANT DCSE ASAPPELLANT
IN SUPPORT OF DCSE’'S POINT |

No new cases or argumentsareraised in DCSE’s Substitute Reply Brief
under this point. Respondent Brooks has completely argued these issuesin her
Substitute Brief, so will not waste the court’stimein a lengthy response.

In essence, DCSE continuesto insist that this case is about “ establishing”
a support order rather than “modifying” it, asthough by so insisting this makes
it so. The coreissueremainswhether the court must use some specific ritualistic
language in making an order asto support, or whether it is sufficient for the
court to plainly indicate that it has considered child support by mentioning it,
preparing a Form 14, and not requiring either parent to pay the other. If the
fact that the court considered child support and did not require either parent to
pay the other is sufficient to constitute a court order, then DCSE loses Point |.

DCSE also appearsto argue that Respondent Brooks should have to

distinguish Dye v. Division of Child Support Enfor cement, 811 SW.2d 355, 360

(Mo.banc 1991) from Binnsv. Missouri Division of Child Support Enfor cement,

1 SW.3d 544, 547 (Mo.App.E.D. 1999). Thisisnot the case as Binnsrelieson

Dye, and so do Shockley v. Division of Child Support, 980 SW.2d 173, 175

(Mo.App.E.D.1998) and Garcia-Huerta v. Garcia, 103 S.W.3d 206, 209-211

5



(Mo.App.W.D. 2003).

DCSE also triesto inject State ex rel Hilburn v. Staeden, 91 SW.3d 607,

608, but, this case does not turn on the application of the statute, but on its

constitutionality. Hilburn in no way invalidates Dye, Binns, Shockley, or

Garcia.

Asto whether the December 1996 DCSE order of modification was valid,
note that no Point on appeal mentioned a complaint asto thetrial court’s
invalidation of that order until now. Thisisaddressed in Respondent Brooks
reply in her Substitute Brief, but it should be noted that the December 1996
order attempting modification occurred at a time when thetrial court was
already exercising jurisdiction over the parties and subject matter, and DCSE
had no State interest in that case at that time as no state funds wer e being paid
in support of the children. Further, the December 1996 attempt did not comply
with the statute in existence at that time asto court approval and did not
comply with this court’srulesrequiring an attorney involved at that time.
Therefore, there was lack of jurisdiction and no final order or lawful order was

ever entered.



RESPONSE TO THE SUBSTITUTE REPLY OF
RESPONDENT/CROSS-APPELLANT DCSE ASAPPELLANT
IN SUPPORT OF DCSE’S POINT 11

Appelant DCSE arguesit raised the December 6, 1996, order below, but
Respondent believes a fair reading of DCSE’ s points befor e the Southern
District shows no complaint regarding thetrial court’s decision asto that order.
That Respondent Brooks did mention this omission in itsreply below in order
to distinguish that order from what was appealed does not correct the omission,
but instead highlightsit.

Appelant DCSE cites Browning v. White, 940 SW.2d 914 (Mo.App.S.D.

1997) and a series of cases cited therein, at page 919, for the proposition that
sovereign immunity applies “ even to intentional torts.” (DCSE’s Substitute
Reply Brief, page 8) Those cases do not deal with factsin any way similar to
those before this court and all of these cases ar e appeals decisions which pre-

date Palo v. Spangler, 943 SW.2d 683 (E.D. M0.App.1997) which isthe

controlling law as Supreme Court review was denied in May 1997. In
distinguishing these cases from Palo it should be noted that none of these cases
involve the direct violation of a statutory mandate which isthe basis of state
action and intended to protect those subject to the act. Further, in every case

thereislittle, if any, analysis of whether the particular act complained of had
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been treated as covered by sovereign immunity historically, or the act
complained of isdescribed as negligence.

Appellant DCSE apparently argues that these cases mean that sovereign
immunity appliesto every action against the State regardless of the basis
thereof. Further, theimplicit argument isthat unless an exception is
mentioned in the statutory chapter on which most turn, namely Sections 537.600

et seg., then immunity applies. Thisargument wasrejected in Thomasv. City of

Kansas City, WD 60046 (Mo.App.W.D.2002) under a section of that opinion
entitled “ Sovereign Immunity” wherethe court holds “the statute implicitly,
though not explicitly, retains the exception for proprietary functionsasto
municipalities.” Thisholding and the cases cited therein make clear that
exceptions to sovereign immunity which existed prior to the 1977 decision in

Jonesv. State Highway Commission, 557 SW.2d 225 (M o.banc. 1977), as well

asthose instances whereit was never applicable, continue to be the law in
Missouri. Therefore, enactment of Sections 537.600 RSM o. et seq. have not
created some new statutory law of sovereign immunity and the statute only
restoresthe concept. The only change in the applicability iswhere this statute
specifically saysit does so, i.e. in motor vehicle or premise liability cases as
subject to insurance dollar limitations set out in the statute.

Palo v. Spandler supraisstill the law of the case. Asis Gavan v. Madison
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Memorial Hospital, 700 SW.2d 124 (E.D. Mo.App. 1985) holding sovereign

Immunity does not apply to contractual rights.

Next Appellant DCSE arguesthat_State of Missouri, ex rel. Missouri State

Highway Patrol v. The Honorable Charles E. Atwell, 2003 W.D. 611421 limits

Karpierz v. Eadey, 31 SW.3d 505 (Mo.App. W.D. 2000) cited in Respondent’s

Reply Brief. However, that case merely refuses a writ of prohibition and

remands while expressing the view that the Plaintiffs may have the ability to

show on amending their pleadings that sovereign immunity does not apply.
Atwell (as cited by Appellant in its Reply Brief, page 9) unfortunately

relieson Kleban v. Morris, 247 SW.2d 832 (Mo. 1952) and Gas Service

Company v. Morris, 353 SW.2d 645 (Mo. 1962) to assume that the Supreme

Court has applied sovereign immunity to actions for money had and received.
Thisisnot so.

Kleban v. Morris, 363 Mo. 7, 247 SW.2d 832 (Mo. 1952) may be

distinguished because it involves the attempted recoupment of taxes collected
under a statute later declared unconstitutional where the very statute per mitted
a method of challenging the tax payment within oneyear. Thiswas not done by
Plaintiffs. It should also be noted that this wasfiled as a class action which may
have had a bearing on the court’s thinking. The court specifically declined to

allow suit because of the existing statutory method for taxpayer recovery which
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it viewed as limiting the procedural method for recovery. (Kleban Mo. 19, 20)
And, although the court considered the question of whether such a statutory
limitation might be an unconstitutional “taking” it declined to find such a
‘taking’ asthe court believed the statutory recovery method coupled with a
pending effort of the legislature to appropriate a refund was adequate for
constitutional purpose. (Kleban Mo. 19, 20)

Therefore, this case may be distinguished in that it isunrelated to the
subject matter of the Brooks' case and because a constitutional remedy for
recovery of the fundswasin place. Any discussion of sovereign immunity was
unnecessary and mere dicta.

Thisinterpretation of the holding in Kleban is supported by a similar

interpretation in Gas Service Company v. Morris, 353 SW.2d 645, 646, 647

(Mo. 1962)

In Gas Service the company attemptsto reclaim $17,400.00 paid under
protest to the Missouri Director of Revenue as cor por ate domestication tax.
The court held that the company failed to exhaust its administrative remedy by
appeal to the State Tax Commission and, therefore, was not entitled to relief.

Here, once again the court says, asin Kleban v. Morris which it cites, that the

administrative remedy provided was adequate.

Gas Service, even more clearly than even Kleban, on which it relies, can
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be read to have little to do with sovereign immunity. Each case ultimately
holds that there was adequate remedy at law under statutory administrative
review procedure for recovery of wrongfully taken taxes. Thus, thereisno right
to recovery by means other than the statutory method. The discussion of
sovereign immunity in each case is not essential or necessary to the discussion so
that it becomes mere dicta in reaching the outcome. Therefore, both casesare
not controlling in this matter. Morever, these cases deal with taxation, a distinct
area of the law with a separate historical background asto when and how
recovery is available.

Cross-Appellant ignoresthe more recent case of V.S. DiCarlo

Construction Co., Inc. v. State, 485 SW.2d 52 (Mo. 1972) where the Supreme

Court recognized the State’s obligation to honor its contracts as an implied
waiver of sovereign immunity. Further, in that case the Supreme Court at pages
56 and 57 of the opinion discusses the many “...sue and be sued...” statutory
provision as waiver of sovereign immunity. The court concludesthat those are
broad enabling statutes which “... provide a continuing waiver of sovereign
immunity...” page 56. And, the court holdsthat even where no such “...sue and
be sued...” statutes apply to a given agency, the existence of such statutes for
other agencies do not imply that in contract cases, for example, waiver is not

implied by the contract itself or by other statutory provisions.

11



In this case, the agency, Division of Child Support Enforcement, has a
“..sueor besued...” provision under Section 454.400.2(1) RSMo. 1997, which
wasin effect at all relevant times. Therefore, under the languagein V.S.

DiCarlo thisalone would result in the waiver of sovereign immunity.
Respondent nevertheless believes that such waiver is not only expressed by the
aforementioned statutory “...sue or be sued...” authority, but by the very nature
of its activities. Where an agency is authorized to set out an amount of money a
private citizen isto pay for the support of the citizen’s family and to collect it,
that agency functionsin much the same way as the contracting authority of any
agency. All partiesto the transaction have obligations, benefits, and rights. The
State cannot be held under our system of laws to be clothed with an arbitrary
right to take money for the private good of another without responsibility for its
actions. Thisismore than a social contract, it is also an economic contract
intended for the benefit of the parents, children, and State. |f the State cannot
be required to function within its statutory framework, then no one else can rely
on it. Theresulting effect, similar to that in contractual matters, islikely to be
that few, if any, persons will cooperate with the Division just as few would enter
into a contract with the State if they expected the State could default with
impunity.

Thisdistinction is not one of mere fairness of the judgment process as
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wher e father thinks he should pay $100.00 per month child support and the
agency rules $200.00 per month. Thisisan issue of playing by the statutory
rules. Had the Agency done so, no support order against Respondent Brooks
would have been entered. That was the lawful expectation of Respondent when
Judge Haslag entered his dissolution order. That would have been the outcome
but for DCSE’s breach of its lawful obligation. If one party to a dissolution or
child custody caseis allowed to enter into an agreement and the other to avoid
it by involving DCSE, honest citizens will be discouraged from making
reasonable agr eements such asthat originally made by the Kubleysto share
custody in their children’s best interest.

Finally, in further support of Respondent Brooks position see Bachtel v.

Miller County Nursing Home District, SC 84835 (Mo.banc 2003). While this

case deals with tort immunity waiver it does stand for the proposition that
waiver of sovereign immunity is often implicit under recent statutory enactments
rather than explicit and that such waiver, even in atort action, can and does

occur.
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RESPONSE TO THE SUBSTITUTE REPLY OF
RESPONDENT/CROSS-APPELLANT DCSE ASAPPELLANT IN
SUPPORT OF DCSE’S POINT 111

In DCSE’s Reply Brief, Cross-Appellant DCSE argues that the cases cited
by Respondent Brooks do not have the same facts as the present case. Yet,
DCSE failsto acknowledge the central point. In every one of those casesthe
parties were allowed to appeal, even though they took advantage of the
judgment or complied with it without any coercion or with little detriment to
themselves. They, in effect, had their cake and ate it too, as the saying goes, yet
estoppel did not apply. Here, Respondent Brooks had wages gar nished, taxes
Inter cepted, and was cited in contempt and jailed, all involuntary collection
methods. Should she be denied review? She suggests that to do so would be
contrary to the reasonable and fair doctrine set out by the cases she has cited.

Denial of review by estoppel should be applied, if ever, only in extreme
cases not wherereal harm hasoccurred. For, it must be remembered this matter
involves children and the parent-child relationship. Respondent Brooks was
deprived not just of money, but of the companionship of her children and under
all the circumstances her fight to regain both, as described in the testimony and
set out by thetrial judge, show uncommon determination. The undisputed fact

Isthat the only way she could get to the point wher e she finds her self now wasto
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work for and obtain her education (in spite of the roadblocks and abuse heaped
upon her) so asto be able to employ counsel to help her. Thiswas an act which
required time and some knuckling under to unlawful demands, but one which
does not speak of some type of wilful complicity in the wrong which was done
her, nor neglect on her part. She had to earn the meansto fight the abuse
because as Judge Haslag found, she was denied any form of representation be it
public defender, legal aid, or court appointed counsel. Thisin spite of the fact
that she had an absolute right to court appointed counsel in the contempt.

At the conclusion of itsreply, DCSE triesto excuseitsfailureto raise the
estoppel defense by blaming Respondent Brooks' pleadings. Yet, DCSE had
already filed motions and had arguments on them prior to filing the estoppel
motion, a relatively short time beforetrial. It did not in any of those motions
request a more definite statement, it smply refused to plead. And, accordingly
the case went to trial with no answer filed by DCSE. DCSE cannot now claim it
was harmed because it did not under stand pleadings of which it had not
complained and by which it evidently was not harmed, but with which it went to

trial.
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RESPONSE TO SUBSTITUTE REPLY OF DCSE TO MOLLY BROOKS
POINT Il ASCROSS-APPELLANT
DCSE triesto convert Cross-Appellant Brooks Point |l as Cross-

Appellant to an argument over adequacy of damages from itstrue basiswhich is

amistake of law. Thetrial judge gave no consideration to any amount of

damages other than the return of money had and received. That thisis so, has
been argued in Cross-Appellant Brooks Point |1 already and is evident directly
on the face of the judgment. That thetrial judge failed to consider any damages
other than those arising out of Cross-Appellant’sjailing is also evident on the
face of thejudgement. Thus, thetrial judge madetwo errors. Hefailed to
consider other consequent damages such aslost work, school time, and
companionship of the children and he denied damages which were the
consequence of the jailing because of a mistake of law. It isobviouson the face
of the judgment that Judge Haslag believed that the fact that Cross-Appellant
Brooks was jailed for five daysfor failureto appear at a hearing for which she
received no notice, was an unfor eseeable event and not chargeable to DCSE or
Mr. Kubley.

Yet, thetrial judge overlooked the purpose of the hearing. It wasa
contempt for non-payment of support. Such an action contemplatesjail.

Indeed, in such casesit isthethreat of jail which constitutes the core threat
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intended to collect money. Unless DCSE and Mr. Kubley knew that their
turning this matter over for enforcement by contempt would not result in
Incar cer ation because the complaint was false, they had to expect that
incar ceration might occur. They were seeking it. And, had they not instigated
this action, no incar ceration could have occurred.

Thetrial court has made two mistakes of law, which resulted in no
consideration asto the amount of damages. Instead, the mistakeswerein
regard to whether damages wer e available. That aspect of the case should be

remanded with instruction to assess damages.
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CONCLUSION

Thetrial court has correctly found that Kenneth Kubley and DCSE are
jointly and severally liable to Molly Brooks for damages in the amount of
money it found had been wrongfully taken from her, plusinterest, and should
be affirmed in that part of itsjudgment. Sincethetrial court found all the
wrong doing necessary to support consequential damages over and above the
money taken, and since the record reflects adequate evidence for such an
assertion, the case should be remanded in part with instructions to assess
consequential damages against Kenneth Kubley and DCSE.

Respectfully submitted,
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